LT SYATEDS NERANTISNT OF QoM 2
Toe Undar Szorenory foe darerontion Vo le
Washington, D.C. 20230
MEHORANDUNM TO: Marc Leland .
)
I"'ROM : Lionel H. Olmer l’fJ/c
SUBJECT: Friday SIG-IEP nceting on the Export
Acnainistration Act (EAA)
At a nceeting held on September 20, Under Secretarices (or their
representatives) from all interested agencics agreed that the
S51G~-ILP should consider the seven FEAA issues which were the subject
of that mecting. As background material for Fridav's SIG-ITLP
neeting, I have attached descriplions of the primcn: . differences
auong the various bills on each of the sevén issues.
At the SIG-IEP meeting, I will present the options discusscd at the
Hoptesper 20 meeting in order to allow the SIG-ILP to determinc Lthe
Ndninistration's position on these issues. To the extent po. ible,
the SIG-ILP should decide as many of these issues as possible so as
to ensble our legislative strategy to develope. Remaining issues
need to bae resolved no later than Monday, Septembar 26, becouse this
legislation may well be considered by Congress next week.
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CONTRACT SAWNCTITY

(FORIZIGN POLICY CONTROLS )

Primary Differences Between EAA Billg

Fresent Law -- The President may impose export controls that
affect existing contracis. The Commodity Futures Trading Act,
however, provides contract sanctity for agricultural exports for
a period of 7270 days after imposition of the controls, unless
there is a declared national emelrgency or state of war.

Administration Bill -- Protects existing contracts, the teims of
which require delivery within 270 days, from the inposition of
controls, unless the President determines that the overriding
natzonzl interest regquires such exports be prohibited.

Senate £ill -- All contracts entered into before the imposition
ot foreign policy controls are protected, with no Presidential
"escape clause."

House Rill -~ All contracts entered into before controls are
Manosasd are protected, except when the conirols relate directly
and significantly to imminent or actual acts of aggres .ion,
international terroriswm, gross violation of human rights or
nuclear weapons tests.
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LICENSING OF COCOM TRADE

Primary Differences Between FAA Bills

Taw ~-- COCOM countries receive no spe :cial statutory
1L outside of exception from provisions relating to export
control and detection instruments

{gganqTLatwon Bill -~ The Administration bill retains the

law and does not give COCOM countries special licensing
treatinenat. The Administration bill does, however, declare that
1t is our policy to deve 2lop licensing mechanisms to minimize the
bnrdens placed on free world trade.

Senate Bill -- Requires the issuance of only qenoral licensos for
of Mdltllatf“l]j controlled items to COCOM COU“CLqu
unleS Lhe item is on the Militarily Critical Technology List.

A

-~ N validated license can no longer be required for
; a countyy wnl h maintains export conu*olo coopera-

tive :ly with the United States. A Valldatkd licensc can be

regquired for exports to end-users identificd by regulatiion, and

the Secrctary may reqguire any exporter to notify the Department
of exports of controlled items.
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FOREGIGN AVAILABILITY

Primavy Differences Between FAA Bills

Present Law ~- When the Secretary of Commerce determines that
controlled goods and technology are available from foreign
sourcaes, he nust decontrol the items and is.ue an export license,
unless the President decides that removing controls wouild be
detvimental to the national security, or are ncedad to protect
cur foreign policy interests.

Adninis

rqon _Bill ~- Amends the definition of foreign avoil-
ability by substituting the words Ycomparable VL‘IL&’” for the
vords "sufficient quality." Thus, the definition is consistent

throughout the statute.

Senate pill -- Adopts the change proposed by ths Administration
bill. Tor fofelgn policy controls, reguirves decontrol if foreign
aveilobility is presont and not '11n>su\kuﬁci \VLt'JLlJ 6 nonichs,
vinless Secretary deternines that n41n»;,n‘u3 conurol would

still serve its purpose. Requires that reprégsentation of foreign
aVJ*T“b*llty by an apnlﬁxzni shall be accepled unless conirvra-
dicted by 1011ab1e evidence ("burden shiftir " provis ion).  The
bill also suggests standards for determiniig if availabiiity
exists such as cosl, reliability, avaiiability of spare parts

and durebility.

~=- For national security controls, requires decontirol
X availobility is present and not elimivated within 6
monthe. Contains "burden shifting" provision siwilar to Senate.
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NATIONAL_ SECURITY CONTROLS

UNILATERAL CONTROLS

Primacy Differences Between ERA Bills

Present Law -- No limitations are placed on the authority to

unilaterally control the export of goods or techaclogy.

Dhministration Bill -~ Makes no change to existing authority.

Senate Bill -- Makes no change to cxisting authority.
Pouse Bill -~ Unilaterally controlled national security items that
have been approved to a country group for a one~year period must
be dzcoatrolled to that country group, but a license con be
required for export of that item to end-isers identified in
regulations.
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EXTRATERTTORIALITY
(FOREIGN POLICY)

Primary Differences Belwecn EAA Rillsg

Fresen® law -- Permits extending export controls to U.S.

subsidiaries, re-exports of U.S. products or exports of
fereign origin products of U.S. technology.

Administration 1Bill -~ Makes no change to the present

authority.

Senat: Bill ~- Makes no change to the present authority, although
S¢ Lol Percy 1s expected to introduce amendment liniting use of
ex taterritorial controls to 45 days without Congressconal
aoproval.

House Pill -- Authowrity for the imposition of foreign policy
coptrols 1s limited to coods or technology "producaed" in the U.S.
Centrols applied extraterritorially require prior approval by
Congrzss by Joint Resclution. R
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AGRICUISURY

Primary Differences Betweci EAA Bills

Pres' i Law -- Short supply controls require concurrence of
S:ci.éwx) of Agriculture. Foreicn pclicy a-d short swinly

coni "ols can be disapproved within 30 days by concurrent
1etm‘uL10n of Congx- .5 (now unconstitutional). Existing agri-
cultural 1tractl cannot be affected by any export controls for
270 days unle s President declares national emergnecy or Congress
declares war. Reimbursement prOVlded for losses caused by
irposition of export controls, if control not part oi total
cubargo anc: aflectsd notion purchaavd over 3% of total U.S.
exports of controlled export in preceding year.

Aéministyation Bill -- No change.

Senate M1l -~ Precludes national security controls on agricul-~
tural prm ts. Amendment is expected which would }n’ ¢clude
feveiga poticy controls, except in cases of total emhargo, unless
theie 1s prior Congressional appioval (SLﬁdtOlb Percy and Dixon).

I'ous~ Bi1ll -- Foreign policy and short supply councrols effective

for w*h’ 60 days unless extended by joint resoluiion of Congiens

NPERI Y
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CONGRESSTONAL CONSULTATION

(FOREIGN POLICY CONTROLS)

Primary Differences Between EAA Bills

Present Taw -- Before imposing foreign policy controls the
Presicent shall "in every possible instance" consult with
Congress. Whenever controls are iwposed, expanded or extended
the Picsident shall immediately report on the actions taken to
Congress.

Administration Bill -~ Makes no change to existing authority.

Senate Bill -- Continues to require the President to consult with
Congrens "ain every possible instance" before imposing foreign
policy export controls. Th= bill, however, requires that a report
on the controls be submitted to Congress before the controls are
imposed, expand«d or extended. Senator Percy may offer an amend-
ment wpecifying consultations with the Senate Committecs on
Banking and Foreign Relations and House Foreign Af{failrs Committee.

Brll -~ Consultation with the House Foreign Affairs
tle=e ard the Senate Banking Committec and a report to
55 oon the controls is required before foreign policy
controls are imposed, expanded or extended.
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